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The National Exchange Carrier Association, Inc. (NECA) 1

submits the following comments in response to AT&T's September 3,

1993, rulemaking petition in the above-captioned proceeding. AT&T

proposes that the Commission require submission of detailed

information in connection with transfers of service territories

between and among telephone companies. 2 The proposed requirements

would apply to all such transactions, regardless of the number of

access lines involved or the impact on high cost support.

NECA believes that imposition of inflexible reporting

requirements is not necessary. The Commission should instead

streamline the process for obtaining waivers of the frozen study

area boundary rule, by adopting rule revisions proposed in CC

Docket 80-286 that have been pending since 1990. As discussed

1 NECA is a not-for-profit membership association. NECA members
include all local exchange carriers in the united states, Puerto
Rico and the U. S. Virgin Islands, serving over 1400 study areas.

2 AT&T Petition at 1-2.
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herein, the waiver procedures proposed in that proceeding will

reduce unnecessary paperwork and delay, while allowing the

Commission the flexibility to obtain additional information on

particular transactions where necessary.

I. ft. coal881011 IlU ACC.SS '1'0 ALL OW TH. DATA IT DBS TO
DBTBJUlID nftIID GRAIft' OW A nIVD IS IN TH. PUBLIC IftD.ST.

AT&T requests that the Commission require all telephone

companies purchasing an exchange to submit detailed information as

to the impact of a proposed transaction on the high cost fund and

the valuation of the exchange assets involved in the transaction. 3

NECA believes that adoption of rules requiring additional data

reporting requirements is unnecessary and flatly inconsistent with

the Commission's longstanding commitment to lessening regulatory

burdens. This is particularly true with respect to transactions

that involve only small numbers of access lines, or that otherwise

3 AT&T Petition at 10. Specifically, AT&T would require
parties to submit data on the book value of the plant being sold,
the date of installation and depreciation rate of the plant, the
subscriber plant factor ("SPF") of loop assets involved, the dial
equipment minutes ("OEM") factor of any switches being sold, the
depreciation reserves of all assets in the transaction, the number
of miles of subscriber loop plant being sold, the excess deferred
taxes for the assets beinq sold, pro-forma revenue requirement
calculations, pre- and post-sale, the accounting plans of the buyer
to book the purchase price and construction costs, information as
to whether the buyer intends to request waiver of section 32.2005
of the Commission's rules, any outstandinq state commission order
or plan that creates an obligation on the sellinq telephone company
to upqrade or extend existinq service, the extent to which the
sellinq telephone company's current rates are based on these
obliqations, and, if applicable, the construction and investment
plan of the buyer that will accomplish the upqrading and extension
mentioned in the petition.
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have no siqnificant impact on USF expense adjustments. 4

Some of the data AT&T requests is routinely provided as part

of waiver requests. Waiver requests that have been submitted to the

Commission state impacts on high cost support flows, describe state

commission involvement, and explain the pUblic interest benefits of

the proposed transactions. 5 Moreover, the Commission has full

authority to request additional data as it deems necessary, and has

in fact requested such information on occasion. 6

In a recent Public Notice,7 the Common Carrier Bureau provided

a list of suggested data items for companies filing study area

waiver petitions. The Public Notice provides useful guidance for

4 Numerous waiver petitions have been filed for transactions
that will have no impact, or even reduce, USF support levels. au,
~, U S WEST Co..unications, Inc. and Emery Telephone, Memorandum
Opinion and Order, 8 FCC Red 4449 (1993); Nemont Telephone
cooperative, Inc. and Valley Rural Telephone Cooperative Ass'n,
Inc., M8JDorandua Opinion and Order, 7 FCC Red 6646 (1992);
Southeast Mississippi Telephone Co., Inc., Memorandum Opinion and
Order, 7 FCC Red 3321 (1992); U S WEST Communications, Inc. and
Emery County Farmers' Union Tel. Ass' n, Memorandum Opinion and
Order, 7 FCC Red 6076 (1992). Some telephone company transactions,
involve as little as 10 or 20 lines being transferred from one
study area to another. ~,~, Letter of Richard R. Baker,
Manager, Farmers Co-Operative Tel. Co. to Kenneth R. Moran, Chief,
Accounting and Audits Divisions (sept. 28, 1993). It is difficult
to see the benefit of requiring that waiver requests be filed at
all in these cases, let alone the rigid, across-the-board
requirements proposed by AT&T.

s ~, ~, U S WEST Communications, Inc. and Range Telephone
cooperative, Inc.,Joint Petition for Waiver, AAD 93-84 (filed July
23, 1993).

6 ~, ~, letter of September 3, 1993 from Kenneth P. Moran,
Chief, Accounting and Audits Division, to Thomas Zarr, Counsel to
South Central Utah Telephone Association, Inc., file AAD 93-55.

7 Public Notice, "Bureau Provides Suggestions for Parties
Filing Study Area Waiver Requests", DA 93-1093 (released September
7,1993).
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companies involved in transactions that may raise significant

regulatory concerns. In these cases, companies may avoid delay

SUbmitting extensive data with their filings. But if these data

reporting requirements are codified in the rules, as AT&T requests,

all companies would be required to make equivalent submissions even

for changes that have no significant impacts on the USF. This

would add unnecessary delay, and would perhaps harm customers in

rural areas by requiring them to wait to receive the benefits of

promised service upgrades.

Finally, no need has been shown for adopting additional data

requirements in the rules. Although AT&T asserts that the USF

"could be increased by as much as $400 million annually, to a total

of over $1.1 billion",8 it provides absolutely no support for this

estimated increase. 9 In fact, as NECA and numerous other parties

have pointed out in comments submitted in CC Docket 80-286, overall

growth in the USF continues to be reasonable, well within the

original expectations of the Commission and the Federal/state Joint

Board, and not subject to unexplained variations. For all of these

reasons, AT&T's petition should be dismissed.

8 AT&T Petition at 7-8.

9 Apparently, AT&T assumes that large exchange carriers will
seek to sell virtually all of their rural, high cost exchanges to
other telephone companies, Who will then operate them as separate
stUdy areas.
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The Commission and the Joint Board are already considering

amendments to the rules to allow carriers to change or establish

new stUdy areas without waivers or approval from the Commission

when (1) combining existing study areas after merger or affiliate

operations; or (2) purchasing exchanges or selling exchanges to

unaffiliated parties. tO

The specific rule amendments set forth in the Docket 80-286

Notice would require companies involved in such transactions to

file certain information, inclUding a description of the

transaction giving rise to the proposed change, the state(s) in

which the existing and proposed study areas are located,

certification that the carriers involved have notified state

regulatory authorities of the transaction and/or has obtained state

approval; information relating to any conditions imposed by the

state agency, the number of access lines and cost per access line

for the existing and proposed stUdy areas, and the amount of high

cost support for each of the proposed and existing study areas. ll

These requirements are reasonable, and are generally followed by

companies submitting waiver requests.

The proposed rules also contain a provision that would

10 Amendment of Part 36 of the Commission's rules and
Establishment of a Joint Board, Notice of Proposed Rulemaking, 5
FCC Rcd 5974 (1990) (Notice).

11 lsL. at 5978.
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automatically deem proposed study area changes effective, unless

the change was stayed, rejected, modified or conditioned by the

Commission within 60 days of the filing date of the notification. 12

If these rules were to be adopted, exchange carriers involved in

transactions with little or no impact on high cost support could

expect to obtain speedy approval of their study area changes. In

other cases, the sixty-day notice period would provide ample

opportunity for the Commission to identify transactions raising

significant issues and take action as necessary. 13

The Commission should move forward with implementing the rules

proposed in CC Docket 80-286. Unlike the overbroad, inflexible

data requirements suggested by AT&T, the Commission's 1990

rulemaking proposals were reasonably flexible, and would permit the

Commission to tailor its review of individual waiver requests on a

case-by-case basis. This approach would reasonably address the

concerns identified by AT&T, without placing unnecessary burdens

and delay on transactions that do not require scrutiny.

As part of that proceeding, the Commission may wish to

consider clarifying the circumstances in which a waiver of the

study area definition is actually required. In promulgating the

"frozen study area rule," the Joint Board merely sought to prevent

12 ~

13 Pursuant to section 1.45 of the Commission's rules,
interested parties would have at least a 10 day period to file an
opposition to a waiver request. The Commission could, if
necessary, issue a stay within the sixty-day notice period, and
would then have time to request additional data and obtain comment
from interested parties before reaching a decision.
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companies from "setting up high cost exchanges within their

existing service territory as separate companies to maximize high

cost support. ,,14 It makes no sense to require companies to file

even streamlined waiver requests when the concerns that underlie

the "frozen study area rule" are not implicated in a transaction.

For example, the Joint Board appeared to contemplate that the

rule would D2t apply to consolidations of study areas, or to

extensions of service into new areas. In the case of study area

consolidations, for example, USF support to the combined area will

typically be the same or lower than it would have been had the

study areas remained separate as a result of averaging the cost per

loop of the combined study areas. IS Another situation where

waivers should not be required is state-initiated boundary

realignments .16 There does not appear to be any need to impose an

14 MTS and WATS Market Structure, CC Docket Nos. 78-72 and 80
286, Recommended Decision and Order, CC 1001 (released Nov. 23,
1984) at , 66.

IS This approach is consistent with a Bureau interpretation of
the rule set forth in a 1985 letter to NECA from the Chief of the
Accounting and Audits Division (copy attached). In that letter,
the Bureau confiraed that "letters of interpretation" of the study
area rule were necessary only for "sales, transfers or extensions
of service territories differing from those situations described in
the [Joint Board's] November 23, 1984 ReCOmmended Decision and
Order."

16 For example, the State of Iowa has initiated a broad
rulemaking proceeding to examine approximately 820 local exchange
franchise maps for compliance with Iowa utilities Board rules. ~
state of Iowa, Department of Comaerce, utilities Division, Service
Territory Boundary Reyiew, Docket No. Iowa Admin. Code 199-22.20(2)
and (3) (1993), Order (issued May 7, 1993). This proceeding may
result in numerous adjustments to exchange carrier study area
boundaries over the course of several years, each potentially
requiring a waiver of the Part 36 study area boundary rule.
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additional layer of regulatory review to such changes, which have

traditionally been handled at the state level without FCC

involvement.

ZZZ. '1'IIB COMIUaaIOM ..OOLD IfO'l' DQ08B ZI1DZVZDOAL LZIIZ'IS O. OSI'
USZSTUCB &ftILaBLB TO SULL lULDllOIIB COKPUZU, .OR LZIIZ'I
DB ABILI"Y 01' 8DLL "BLBnOH COJIPUIBS '10 PAR'1'ZCZPATB Z. nB
HCA POOLS.

AT&T requests that the Commission "cap" the amount of any USF

increase resulting from a given transfer. 17 NECA believes that the

Commission should not impose limits on individual company USF

expense adjustments. Such ad hoc modifications create damaging

uncertainty, and may dissuade small telephone companies from

entering into purchase agreements that might otherwise be

beneficial to customers.

similarly, there is no basis for requiring exchange carriers

engaged in routine transactions to specify NECA pool impacts. Nor

should the Commission preclude entry into the NECA TS pool of high

cost exchange areas, as AT&T appears to request. 18 NECA typically

discusses potential pool impacts of proposed transactions with the

involved exchange carriers, and where necessary, can provide this

information to the Commission.

USF payments and pool participation decisions should be made

in accordance with the Commission's rules as written. Rule

revisions should be made, if at all, only after comprehensive

review by the Commission, the Joint Board and the industry. The

17 .I.si.L at 9, n. 13.

18 .au AT&T Petition at 13-14.
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rules should not be amended on an ad hoc basis.

IV. COIICLOSIOB

There is no need to impose broad, inflexible reporting

requirements on petitions for waiver of the Commission's study area

rule. For most transactions, the data required would not be

necessary, and could delay beneficial transactions. Rather than

initiate a separate proceeding on AT&T's petition, the Commission

should adopt the rule revisions proposed in CC Docket No. 80-286.

These procedures would expedite grant of waivers for most

transactions, while allowing interested parties and the Commission

the opportunity to obtain additional data where necessary.

Finally, the Commission should not impose ad hoc limits on the

amount of USF funds available to participants in merger and

acquisition transactions, or limit participation in the NECA pools.

Respectfully SUbmitted,

NATIONAL EXCHANGE CARRIER
ASSOCIATION, INC.

Its Attorney

October 20, 1993

9
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rules should not be amended on an ad hoc basis.

IV. COBCLUSIOB

There is no need to impose broad, inflexible reporting

requirements on petitions for waiver of the Commission's study area

rule. For most transactions, the data required would not be

necessary, and could delay beneficial transactions. Rather than

initiate a separate proceeding on AT&T's petition, the Commission

should adopt the rule revisions proposed in CC Docket No. 80-286.

These procedures would expedite grant of waivers for most

transactions, while allowing interested parties and the Commission

the opportunity to obtain additional data where necessary.

Finally, the commission should not impose ad hoc limits on the

amount of USF funds available to participants in merger and

acquisition transactions, or limit participation in the NECA pools.

Respectfully SUbmitted,

NATIONAL EXCHANGE CARRIER
ASSOCIATION, INC.

By: lsI Richard A. Askoff
Richard A. Askoff

Its Attorney

October 20, 1993
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON. D.C. 20814

October 18. 1985
IN .. IIPL.Y ........ TO:

Mr. Gordon a. Iv...
Director - Tar~ aDd ae,ulatory Matter.
Natiollal lacbaaa. carraI' M.ociatiotl. Illc.
100 South J.ft.r•• I.oad
W!UpP&1l1. H_ Jer.ey 07981

D.ar Mr. Ivau:

III your l.tt.r of May 27. 1915. you r.flu••t •• clarificatioll of the
Co_i8.ioll'. Des"''' tD4 Order iIa~vm .....t Stnsiur. I!1I'iI'l &Ill.!
.e.'.eat of 'm of tIM 1u1u. t •••• 71-12 aD. 0:216. ruu"
D.ce.b.r 28. 1~. Sp.cifically. you r.,u•• t •• iDfor.atioa r.,arcUa. the
Co_ia.ioll'. iDt.rpretatioll of th. ,r~t.ioD cODc.rlliD, froMIl nudy ar.a
bouDdarie. for ••,aratioll. purpo.... III r ..p.... to that requ.t••e are
providia, the follow iDa iat.rpretatiaD of th. Separatiall. Manual. 'art 67 of
th. rcc aula........ulatiau.

III the ~.;::t•• D.Ctltl.... 01'••1' ill CC Dock.t Ho•• 71-72 alld
80-286. 1'.1..... .1' 23. 1 • tM J.iat Board r.ca.eDcleei ......t of
th. t.ra -.tu.y ar.a- ill th. ,lo•••ry of 'art 61 of the rcc aul•• and
aeluutioll. to 1'..... follow.: -StMy .1''' - Study .1''' bouadaria••hall be
froMIl •• th.y .1'. Oil Hov.ab.r 15. 1984. - III diacu••iDl the effect of the
propo••d rev~»a. the JoiSlt Board .t.tH:

UIl••r thia .ppro.ch••Il e.t.tiDl c..,aDy .tud,.1'.. purcla•••• by • Ia.W" c..,.ay .laicla owDeCl
other coap.lli••• ithia the .....t.t. could
cODtiDu. to b. tr •• t ••••p.r.t.ly for
••p.r.tio.. parpo.... u ... ill _IaU:la t.lephone
••nic•••• iIl.titut.d for tIM fizo.t tm. could
.1.0 b. tr••t •••••••p.r.t••tu.y .1'•• if
••p.r.t.ly iacorpor.t.4. ID .itla.r c•••• th.
p.r••t c • .,.ay _ oul. h.... the optiaa of foWiIll
tla. ae•••r"ic. t.rritory iato OD. of it •
• autias coap.aie••Il. u.iIll tlae •••ral. HTS
co.t. for th••ap.ad••••r.ic••1'.. ill
d.ter.iaial tla. hilh co.t ••• i8t.ac•• w•
• ap.at tlai.- to b. tn c••• _la•• th. b.a.fit•
• f a••••1U.t.4 op.r.t" _a'" tM reeluctioa
ia lat,ell c••t .upport. ""'1'. ceDI.i·. _0UJ4
b. ,r.lailtit•• froa •• ttial'P hilla co.t
••cla•• I •• _ itlaill tla.ir ••i.tial •• r.ic.
t.rrit.ry •• ..,.r.t. c.,aDie. to ...... JUaIa
co.t •.".rt.
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On D.c••b.r 28. 1984. the Coaat..io. r.l••••d • D.ct.io•••d Ord.r ill CC
Dock.t Ho•• 78-72 .Dd SO-286. which .dopt.d the d.fiDitio. of the t.r.
-.tudy .r.a· propo." by the Joint Io.rd.

Th. ba.ie iDt••t of thia la.lual' ia to •••ur. that Coapuia. do not
•• t up hilla co. t .zch.DI" withiD tla.ir .xiatinl ••rtie. t.rritory ••
••p.r.t. coap••ie. to aaxiaiM hiala co.t .upport. Thu. u. couiatnt with
the Joint 10.1'. '. Rov.ab.r 23. 1914 "'!'I,•••d D.d..ioa ••d 01'.'1'. It
.hould .ot, howev.r. b. iat.rpr.tecl .. the oaly· prolahlifLiO ia thia r.s.rd
•• it ia d••crib.d i. your l.tt.r. ror .x.apl•• t.l.plao•• · coap.aie.
i.volv.d in .al... tr•••f.r., or .xt...iou of ••nic. t.rrit:oria. differilll
fr o. tho.. • i t u a t i 0 •• 4•• c rib. d.i. t h. H 0 v • a b • l' 23. 1 984
••co...... D,sM"•••d 01'.'1' .houl. obt.iD • l.tt.r of iDt.rpr.t.tio.
froa the AccouDtiDs .Dd Audit. DiYU:knI CODC.mmS the .f&ct on .t1I4y .ra.
bouad.ri••• Th. iDt.rpr.t.tioD r.qu•• t .laould provide i.foraatioa
co.c.r.inl tla••ff.ct oil the coa,..,.....nic. t.rritory boaadad.. aM the
.uab.r of .ub.crib.r••ff.ct.d ••• w.ll ••••y .v.il.bl. iDfer••tioD
co.c.reiDl Do.-tr.ffic ••n.itiv. (MTS) co.tI for the ar... :involved.

If you have .ay qU•• tiOD' CODC.rDiDa thia r',poD". pl•••• coatact
Arthur Leahy .t (202) 632-7SOO.

SiDc.r.ly.

II, t-Y~,4.-,-
G.rald P. v.4ha
Claief, AccouatiDl aDd Audit. Divis;c n

. ,,
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